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Kristina’s practice focuses exclusively on labor and employment counseling 

and litigation. She represents employers in federal and state court lawsuits 

and agency investigations, charges and hearings covering a wide range of 

statutes and subjects, including unfair labor practices, grievances and 

arbitrations, anti-discrimination and civil rights laws, wrongful termination 

claims, disability accommodation and access, wage and hour laws, covenants 

not to compete, leave of absence claims, negligent hire/retention and 

breaches of fiduciary duty and contract, as well as traditional labor issues, 

including training, organizational campaigns, bargaining and negotiations. 

Kristina has litigated class and collective actions, including FLSA, FCRA and 

discrimination-based class actions. She also represents clients in grievances, 

mediations, arbitrations and charges before various national and state entities.

As part of Kristina’s counseling practice, she provides daily counseling and 

training to management to help employers avoid litigation. She assists clients 

with employment agreements, handbooks, background checks and drug 

testing issues and disciplinary action. She represents employers before the 

NLRB, EEOC, DOL and numerous state agencies, such as the Virginia 

Employment Commission, Virginia Department of Labor and Industry, Virginia 

Department of Housing Discrimination and Virginia Worker’s Compensation 

Commission.
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Principal

Email:  kristina.vaquera@jacksonlewis.com

Direct: (757)648-1448 
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Milena’s practice focuses exclusively on workplace law, including employment 

litigation, workplace training and preventative client counseling. She defends 

employers against claims brought under Title VII, ADA, ADEA, FMLA, FLSA 

and tort claims, including assault and battery, intentional infliction of emotional 

distress, negligent hire and retention and wrongful discharge in federal and 

state courts, arbitrations as well as federal, state and local administrative 

agencies. Milena also provides clients with employee handbook review and 

training on a variety of employment topics. She frequently presents on 

employment law topics to local organizations and associations.

Prior to joining Jackson Lewis, Milena was a prosecutor in the Office of the 

Norfolk Commonwealth’s Attorney. While in law school, Milena externed in the 

Employment Unit for the Office of the Attorney General of Virginia, where she 

assisted her supervising attorneys in defending the Commonwealth of Virginia 

and its agencies in employment related claims brought in federal and state 

court. Milena was also a research assistant for Professor Ann C. Hodges, and 

assisted her in the drafting of Public Sector Employment: Cases and 

Materials, (West 3d ed. 2016).

Milena Radovic

Associate

Email:  milena.radovic@jacksonlewis.com

Direct:  (757)648-1444



History of Public Bargaining 

in Virginia



• On February 20, 1934, the Director of Public Safety of the city of Norfolk, with the approval of its City 

Manager, and through its Fire Chief, issued this order limiting public bargaining for firefighters

• The International Association of Fire Fighters, which was affiliated with the American Federation of 

Labor, had issued to certain members of the Norfolk fire department a “certificate of affiliation” or charter 

for a local lodge or association

• Plaintiff challenged the right of the City Manager, who was acting through subordinates, to issue the 

order and sought an injunction but were denied by the Circuit Court of the city of Norfolk

• The Plaintiff appealed to the Supreme Court of Virginia
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Carter v. Thompson, 164 Va. 312 (1935)

Public Bargaining in Virginia



On appeal, the Supreme Court of Virginia ruled:

Under the general scheme of government adopted by the city of Norfolk, control of all municipal 

departments is vested in a city manager and his subordinates who are responsible to him, subject of 

course, to charter restrictions. Plainly he has power to discharge an employee for cause where the 

cause is sufficient. If this were not true orderly government would be at an end. He must, of necessity, 

be vested with a large measure of discretion and the burden of showing arbitrary action is upon him 

who charges it. The defendants rely upon a cause stated and claim that it is sufficient.

[1] Police and fire departments are in a class apart. Both are at times charged with the preservation of public 

order, and for manifold reasons they owe to the public their undivided allegiance. The power in the city of 

complete control is imperatively necessary if discipline is to be maintained.

[2] For reasons indicated we do not find the order in judgment unreasonable. It is possible that some 

objections might be made to the final conditions under which it issued. There are no written charges but the 

issue is perfectly plain; it has been submitted upon its merits and has been decided upon its merits.
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Carter v. Thompson, 164 Va. 312 (1935)

Public Bargaining in Virginia



• In 1946, the General Assembly adopted Senate Joint Resolution 12, which stated that it was 

against the public policy of Virginia for any public employer to recognize or negotiate with a 

labor union acting as a representative of any public employees.

– The Resolution did allow public employees to form organizations not affiliated with any 

labor union to discuss conditions of employment.

• In, the General Assembly 1973 of House Joint Resolution No. 208, recognizing the right of 

public employees to contribute  to the development of employment policies which affect them
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Virginia General Assembly
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• In the 1960s and 1970s, the Attorney General of Virginia issued a series of conflicting positions on 

collective bargaining in the public sector

– Report of the Attorney General (1962-63), at 117:  “the policy of the State to be against negotiating 

with any labor union or its agents with respect to any matter relating to [public employees] or their 

employment or service.”

– Report of the Attorney General (1969-70), at 231: "collective bargaining agreement entered into by a 

school board would be of doubtful enforceability," and that the authority of political subdivisions to 

enter into collective bargaining agreements "should be founded on a specific grant of authority 

rather than implied from the existing powers of  political subdivisions."
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Attorney General of Virginia
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• Carroll v. City of Norfolk, Civil No. 524-70-N (E.D. Va., April 20, 1971):  Court held that a local 

ordinance forbidding a firefighters' organization to affiliate with a labor union was 

unconstitutional because it denied employees the right to associate

• Newport News Fire Fighters Asso. Local 794, etc. v. Newport News, 339 F. Supp. 13 (E.D. Va. 

1972):  “Absent any legislative mandate from Congress or the General Assembly of Virginia, 

we conclude that the City of Newport News is within its rights to refuse to collectively bargain 

with the plaintiff associations.”
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Federal Litigation

Public Bargaining in Virginia



• “The question for decision in this case is whether, absent express statutory authority, a local 

governing body or school board can recognize a labor organization as the exclusive 

representative of a group of public employees and can negotiate and enter into binding 

contracts with the organization concerning the terms and conditions of employment of the 

employees.”

• “We are faced in this case with overwhelming indications of legislative intent concerning the 

concept of collective bargaining in the public sector. For this court to declare that the boards 

have the power to bargain collectively, when even the wisdom of incorporating the concept 

into the general law of the Commonwealth is the subject of controversial public and political 

debate, would constitute judicial legislation, with all the adverse connotations that term 

generates. Conscious of the respective roles of the General Assembly and the judiciary, we 

decline to intrude upon what the Attorney General succinctly describes as a ‘singularly political 

question.’”
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Commonwealth v. County Bd., Record No. 761421 (Va. Sup. Ct., Jan. 14, 
1977)

Public Bargaining in Virginia



• On January 6, 2020, House Delegate Elizabeth R. Guzman introduced HB 582 Employees of 

local governments; collective bargaining

• On January 13, 2020, Senator Richard L. Saslaw introduced SB 939 Employees of local 

governments; collective bargaining

• By March 18, 2020, both bills passed the House of Delegates and Senate 

• Originally, if, signed into law by the Governor, the bills would have gone into effect on July 1, 

2020

• Once the bills reached the desk of Governor Ralph S. Northam, he recommended that they 

have a delayed effective date of May 1, 2021  
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HB 582 and SB 939: Employees of local governments; collective 
bargaining
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By July 2022, several municipalities passed resolutions and ordinances 
allowing for public bargaining by municipal workers
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By July 2022, several school boards passed resolutions and ordinances 
allowing for public bargaining by teachers

Public Bargaining in Virginia



Setting Course on Public 

Bargaining 
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“No state, county, city, town, or like governmental officer, agent, or governing 

body is vested with or possesses any authority to recognize any labor union or 

other employee association as a bargaining agent of any public officers or 

employees, or to collectively bargain or enter into any collective bargaining 

contract with any such union or association or its agents with respect to any 

matter relating to them or their employment or service unless, in the case of a 

county, city, or town, such authority is provided for or permitted by a local 

ordinance or by a resolution”

Section 40.1-57.2 of the Code of Virginia



• Code of Virginia does not define “collective bargaining”

• Historically, it is the process by which representatives of the employer meet 

with the representatives of the employees (i.e. the union) to negotiate the 

terms and conditions of employment for employees within the bargaining unit

• The union is the exclusive bargaining agent for the employees within the 

bargaining unit

• Employers may no longer negotiate directly with employees regarding terms 

and conditions of employment once union representation is in place
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What is collective bargaining?

Section 40.1-57.2 of the Code of Virginia



• County of Arlington:
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If an ordinance or resolution is passed, the municipality can explicitly 
define collective bargaining:

Section 40.1-57.2 of the Code of Virginia



Under the statute, any county, city, or town, which includes any local school 

board
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Who Can Engage in Collective Bargaining?

Section 40.1-57.2 of the Code of Virginia



“Notwithstanding the provisions of subsection A regarding a local ordinance or 

resolution granting or permitting collective bargaining, no officer elected 

pursuant to Article VII, Section 4 of the Constitution of Virginia or any 

employee of such officer is vested with or possesses any authority to 

recognize any labor union or other employee association as a bargaining agent 

of any public officers or employees, or to collectively bargain or enter into any 

collective bargaining contract with any such union or association or its agents, 

with respect to any matter relating to them or their employment or service.”
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Who Cannot Engage in Collective Bargaining?

Section 40.1-57.2 of the Code of Virginia



• Ultimately, if a municipality adopts a resolution or ordinance allowing for 

collective bargaining, the municipality can determine who can and cannot be 

part of the “bargaining unit”

• Historically, a bargaining unit is a group of two or more employees who share 

a community of interest and may reasonably be grouped together for 

purposes of collective bargaining

• Common interests can include common supervision, work functions and job 

duties, and work locations
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Who Cannot Engage in Collective Bargaining?

Section 40.1-57.2 of the Code of Virginia



Jackson Lewis P.C. 21

City of Alexandria:

Section 40.1-57.2 of the Code of Virginia
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County of Arlington:

Section 40.1-57.2 of the Code of Virginia
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• Historically, supervisory and 

managerial employees have been 

excluded from bargaining units

• In the Ordinance passed by the 

County of Arlington, they defined 

“employee” as excluding 

supervisors and managers:

Who Cannot Engage in Collective 

Bargaining?

Section 40.1-57.2 of the Code of Virginia



After May 1, 2021, a county, city, or town can voluntarily elect to pass an 

ordinance allowing for collective bargaining, but employees can also request 

that the municipality pass such an ordinance or resolution:

“within 120 days of receiving certification from a majority of public employees in 

a unit considered by such employees to be appropriate for the purposes of 

collective bargaining”
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What can trigger a vote on the adoption of an ordinance or resolution?

Section 40.1-57.2 of the Code of Virginia



• The Code of Virginia does not define “unit” or identify what constitutes an 

appropriate unit  

• Rather, the statute allows for self-determination of the unit – “a unit 

considered by such employees to be appropriate for the purposes of 

collective bargaining”

• The statute also does not specify what procedure must be utilized in 

determining whether there is majority support

– However, the Statute does require municipalities to provide for procedures 

for the certification in their ordinance or resolution
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What is a unit and is this different from the bargaining unit?

Section 40.1-57.2 of the Code of Virginia



“within 120 days of receiving certification from a majority of public employees 

in a unit considered by such employees to be appropriate for the purposes of 

collective bargaining, take a vote to adopt or not adopt an ordinance or 

resolution to provide for collective bargaining by such public employees and 

any other public employees deemed appropriate by the governing body”

Jackson Lewis P.C. 26

What happens when a municipality receives a request to adopt an 
ordinance or resolution?

Section 40.1-57.2 of the Code of Virginia
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How long will the whole process take?

Section 40.1-57.2 of the Code of Virginia
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How long will the whole process take?

Section 40.1-57.2 of the Code of Virginia



“Any such ordinance or resolution shall provide for procedures for the 

certification and decertification of exclusive bargaining representatives, 

including reasonable public notice and opportunity for labor organizations 

to intervene in the process for designating an exclusive representative of a 

bargaining unit.”
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If an ordinance or resolution is passed, what must be in it?

Section 40.1-57.2 of the Code of Virginia
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County of Arlington:

Section 40.1-57.2 of the Code of Virginia
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County of Arlington:

Section 40.1-57.2 of the Code of Virginia
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County of Arlington:

Section 40.1-57.2 of the Code of Virginia



• The Statute does not outline what other terms and conditions are subject to 

bargaining

• If a municipality passes an ordinance or resolution, it can define the scope of 

bargaining
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If an ordinance or resolution is passed, what other terms and conditions 
can be included?

Section 40.1-57.2 of the Code of Virginia



• The Statute does not define a CBA and does not outline what terms and 

conditions must be included in a CBA

• Historically, a collective bargaining agreement is a contract between the 

employer and the exclusive bargaining agent for the employees outlining the 

terms and conditions of employment

• The Statute does not indicate how long a CBA must last or the process of 

ratifying a CBA
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What is a Collective Bargaining Agreement (“CBA”)?

Section 40.1-57.2 of the Code of Virginia



• The Statute does not define a ULP and does not outline the process for filing or adjudicating a ULP

• Historically, the following have been considered examples of ULPs:

– Threatening employees with loss of jobs or benefits if they should join or vote for a union

– Threatening to close down the plant if a union should be organized in it

– Questioning employees about their union activities or membership in such circumstances as will 

tend to

– restrain or coerce the employees

– Spying on union gatherings, or pretending to spy

– Granting wage increases deliberately timed to discourage employees from forming or joining a 

union 
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What is an Unfair Labor Practice (“ULP”)?

Section 40.1-57.2 of the Code of Virginia



• Under the NLRA, the following are examples of unfair labor practices:

– Threatening employees with loss of jobs or benefits if they should join or vote for a union

– Threatening to close down the plant if a union should be organized in it

– Questioning employees about their union activities or membership in such circumstances as will 

tend to

– restrain or coerce the employees

– Spying on union gatherings, or pretending to spy

– Granting wage increases deliberately timed to discourage employees from forming or joining a 

union 

• The NLRA also includes unfair labor practices on the part of the labor organization or its agent
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What is an unfair labor practice (“ULP”)?

Section 40.1-57.2 of the Code of Virginia



• The Statute does not outline a process or procedure for resolving disputes that may arise 

during the negotiation of and duration of the CBA

• Ultimately, the municipality has the discretion to outline a process and procedure in its 

ordinance or resolution
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Who can resolve disputes between the employer and the union?

Section 40.1-57.2 of the Code of Virginia
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County of Arlington:

Section 40.1-57.2 of the Code of Virginia



“Any employee of the Commonwealth, or of any county, city, town or other 

political subdivision thereof, or of any agency of any one of them, who, in 

concert with two or more other such employees, for the purpose of obstructing, 

impeding or suspending any activity or operation of his employing agency or 

any other governmental agency, strikes or willfully refuses to perform the duties 

of his employment shall, by such action, be deemed to have terminated his 

employment and shall thereafter be ineligible for employment in any 

position or capacity during the next 12 months by the Commonwealth, or 

any county, city, town or other political subdivision of the Commonwealth, 

or by any department or agency of any of them.”
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Can unionized employees strike?

Section 40.1-55 of the Code of Virginia



Employee Interest and 

Employer Concerns
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• Higher wages

• Better benefits

– Time off (paid vacation, paid sick leave, paid time off)

– Healthcare

– Retirement and pension plans

– Life insurance

• Better working conditions

– Improved safety

– Fairness and equity in the workplace

Employees May Express Interest in Joining Unions For 
a Variety of Reasons, Including:
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• Grievance procedure

• Job security

• Voice in their workplaces

Employees May Express Interest in Joining Unions For 
a Variety of Reasons, Including:
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• Since the passage of Section 40.1-57.2, the Commonwealth Institute for 

Fiscal Analysis has issued several Research and Policy Statements in support 

of public bargaining in the following:

– Loudoun County 

– Fairfax County 

– City of Newport News 

– City of Virginia Beach

– City of Richmond 

– Prince William County

Employees May Express Interest in Joining Unions For 
a Variety of Reasons, Including:
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• According to their Research and Policy Statements:

– “Local public employees in Virginia are typically paid 29.9% less than their private-sector 

peers with similar levels of education, age, and hours worked, one of the largest pay 

penalties in the country.”

– “Employee benefits for local public employees in Virginia are less generous than in other 

parts of the country, and many private-sector employees, particularly full-time employees 

of large companies, receive generous benefits. For Virginia as a whole, the estimated total 

compensation penalty for local employees compared to their private-sector peers is 

28.0%”

Employees May Express Interest in Joining Unions For 
a Variety of Reasons, Including:
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• Loudoun County (https://thecommonwealthinstitute.org/research/coming-together-for-loudoun-county-

collective-bargaining-strengthens-communities-and-families/)

• Fairfax County (https://thecommonwealthinstitute.org/research/rebuilding-stronger-for-fairfax-county-

collective-bargaining-advances-equity-and-strengthens-families/)

• City of Newport News (https://thecommonwealthinstitute.org/research/prioritizing-public-workers-how-

collective-bargaining-can-help-public-employees-in-newport-news-achieve-an-equitable-and-quality-

workplace/)

• City of Virginia Beach (https://thecommonwealthinstitute.org/research/rebuilding-stronger-for-virginia-

beach-collective-bargaining-advances-equity-and-strengthens-families/)

• City of Richmond (https://thecommonwealthinstitute.org/research/coming-together-in-richmond-city-

collective-bargaining-advances-equity-and-strengthens-families/)

• Prince William County (https://thecommonwealthinstitute.org/research/coming-together-in-prince-william-

collective-bargaining-advances-equity-and-strengthens-families/)

More Information:
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• CBAs can limit flexibility and the ability to quickly respond

• Loss of direct communications between supervisors and employees

• Overemphasis on “seniority” in the employment relationship

• Unions can sometimes be viewed as adversarial

• CBAs may require layers of review and new formalities

• Increased operating costs

• Strikes

Possible Employer Concerns Regarding Collective 
Bargaining
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• An increase in wages and benefits for 

employees may mean an increase in payroll 

costs and expenses

• Costs associated with drafting and 

implementing an ordinance or resolution and 

negotiating and managing the CBA 

  

• Creation of new job positions specific to 

collective bargaining

Increased 

Operating Costs
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• Fairfax County for FY 2022:

• Fairfax County Public Schools for FY 2022:

Increased Operating Costs
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• Loudon County for FY 2022:

Increased Operating Costs
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• Arlington County for FY 2022:

Increased Operating Costs
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• City of Alexandria for FY 2022:

Increased Operating Costs
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• City of Alexandria for FY 2022:

Increased Operating Costs



Questions?



Thank you.
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